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Abstract - In this paper I closely examine how the 
contents of market competition and human rights 
in the social state are changing under the influence 
of economic globalization and because of the 
states’ integration into European Union (EU). With 
the help of content analysis of the competition and 
its functions in a social state I endeavour to prove 
that, as a result of economic globalization, the 
social functions of the competition are 
downgraded and, accordingly, so too are the 
human rights and fundamental freedoms that are 
asserted through those functions. Because the 
nature of many human rights and freedoms is such 
that can be enforced only on the national level, the 
integration of states into EU in some areas causes 
similar negative consequences for protection of 
human rights and freedoms as it is happening in 
the world market, the only difference being that 
those member states which have transferred their 
sovereign rights to regulate the market onto EU 
institutions do not have the means to prevent such 
negative consequences. On the basis of an 
analysis of the reasons which are causing a loss of 
balance between the economic and social 
functions, I have studied the ways in which the 
mentioned trends are appearing. I also draw up 
proposals as to how, in the area of takeovers of 
business undertakings within the EU, the negative 
consequences of globalization could be prevented 
or reduced. 
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I. HUMAN RIGHTS AND THE SOCIAL STATE  

I. 1. DEFINING THE ORIGIN AND OUTLINING THE 
SIGNIFICANCE OF HUMAN RIGHTS AND 
FUNDAMENTAL FREEDOMS 

Philosophical, legal and political doctrines 
consider human rights that developed in the first 
half of the previous century as being: 
fundamental (i.e. human rights represent the 
foundation for other rights), universal (i.e. it is 
generally viewed that human rights are 
everyone’s inalienable rights), moral (i.e. human 
rights originate from human morality) and alike. 
 

 

Since human rights are inseparably linked to 
human beings, they are inalienable, absolute, 
political and have to be on certain level equaly 
protected by law. In must not be overlooked that 
some aspects of human rights are at the same 
time manifestation of a particular philosophic, 
moral, cultural, political and social development 
as such, and of its respective heritage of 
traditional values,1 therefore in the part that 
exceeds altogether denominator, they are in 
different social states dispersed in content.2  
Multiple interpretations of human rights, which 
surfaced during the debate about their content3 in 
the United Nations (UN) after WWII, made it 
impossible to adopt only the Universal 
Declaration of Human Rights, therefore the UN 
adopted two conventions: International Covenant 
on Economic, Social and Cultural Rights and 
International Covenant on Civic and Political 
Rights (December 10, 1948). Universal 
standards and observance of human rights could 
not be declared. That situation resulted in 
establishing the Council of Europe in 1949 as a 
non-governmental organisation, whose aims 
were directed towards securing human rights and 
fundamental freedoms in Europe. The Council of 
Europe prepared a draft of the European 
Convention on Human Rights and Fundamental 
Freedoms and succeeded in having it adopted on 
November 3, 1950 in Rome. 

I. 2. HUMAN RIGHTS AS THE FOUNDATION OF THE  
SOCIAL STATE  

Human rights in their anthropological, moral, 
legal, political and broader social conditions 
represent the starting point for a person’s 
individual and collective (i.e. social) nature, 
hence they are one of the fundamental 
presumptions for comprehending contemporary 
economic, political and legal systems and 
processes. After WWII, the countries of Western 
Europe, based on human rights and fundamental 

 
1 See Cerar M., Narava in pomen človekovih pravic (The Nature 

and Meaning of Human Right), In: Dokumenti človekovih pravic z 
uvodnimi pojasnili, Društvo Amnesty International in Mirovni 
inštitut, Ljubljana 2002,  p. 17. 

2 See also Cerar M., Večrazsežnost človekovih pravic in 
dolžnosti (Wide-ranging Meaning of Human Rights and Duties), 2nd 
edition, Znanstveno in publicistično središče, Ljubljana 1996, p. 65 
to p. 98 and p. 122 to p. 132. 

3 See Perenič A., Svet Evrope in človekove pravice, In: 
Dokumenti človekovih pravic z uvodnimi pojasnili, already quoted, 
p. 49.  
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freedoms, enacted in the European Convention 
on Human Rights and on the basis of 
conclusions of Keynes’ theory4 on the role of the 
state in regulating economy, have established a 
new economic model –  the social state. This 
model, which since the fall of the Berlin Wall has 
been adopted by the newly constituted European 
countries and by those who have reformed their 
political and economic systems, is defined 
differently within the framework of legal systems. 
Some regulate it directly and some indirectly 
through substantive deduction of individual 
human political, economic and social rights and 
fundamental freedoms.5 The model of social 
state is legally and politically based on human 
rights and fundamental freedoms, and granted to 
all legal subjects, and subject only to such 
limitations as the rights of others and the matter 
of realisation of other public interests6. According 
to this model, every national state is obliged to 
organise the market and facilitate and monitor its 
operations, to create and implement policies for 
ensuring macroeconomic (e.g. monetary) 
stability, to generate conditions for optimum 
allocation of production factors, and to define the 
optimum set of public goods (cost benefit 
analysis), with the help of which the greatest 
possible support for implementation of free 
economic initiative of competitors on the market 
(i.e. production of private goods) will be ensured.7 
Furthermore, the state shall set up socially best-
possible reallocation of generated income and 
mechanisms for prevention of market 
irregularities (e.g. market failure). To implement 
the above mentioned functions, which are 
intertwined in many elements and are co-
dependant,8 the state must strive to achieve 
optimal social welfare. Optimum social welfare is 
not only defined through economic efficiency but 
also by the level of market relations stability, by 
just and equal distribution, or by balanced 
redistribution of income, by the freedom of choice 
and by the development possibilities of society as 
an entity.9 Social welfare and social development 
are optimal when human rights and fundamental 
freedoms of legal subjects are reciprocally 

 
4 For more on this see: Oveerbeek J., Free Trade versus 

Protectionism, Edward Elgar Publishing Limited, UK, Cheltenham 
1999, p. 392 to p. 404. 

5 See Korže B., Ustavni temelji podjetništva (Constitutional 
Bases of Enterprise), Podjetje in delo, No. 5-6/1993, Ljubljana 
1993, p. 462. 

6 See Bailey J. S., See Bailey J. S., Public Sector economics – 
Theory, Policy and Practices, Macmillan Press Ltd, London 1995, p. 
10. 

7 See Musgrave A. R./Musgrave B. P., Public Finance in Theory 
and Practices, 5. international issue, McGraw Hill book Company, 
Singapore 1989, p. 131. 

8 See Kranjec M., Davki in proračun (Taxes and Budget), 
University of Ljubljana, Faculty of Public Administration, Ljubljana 
2003, p. 24. 

9 Along the context: Herzog R., Sozialstaatklausul als 
zukunftsorientirten Rechtsbegriff – Commentary to Grundgesetz – 
Maunz Duering, p. 19. 

balanced and when economic rights are in 
convergence. 

II. SOCIAL STATE AND FREE COMPETITION 

Free competition in social state systems is the 
expression of economic freedoms, deriving from 
fundamental human rights and freedoms, which 
are not absolute but are limited by other social 
goals, by which we pursue the implementation of 
other human rights and fundamental freedoms 
(the right of ownership and the right to work)10. 
There is a correlation between the individual 
goals of social state (i.e. welfare, freedom, 
justice), which makes the economic principle of 
competition relative. The contents of free 
competition in the term of fundamental freedoms  
therefore depend on the individual state, in time 
and space; the legislator, when regulating the 
competition and its protection, determines11 
which competitive actions are not admissible for 
social and political reasons. The legislator also 
defines the areas where the economic goals of 
competition have to be limited because of the 
possibility of implementing certain social goals.   
 
The right of economic undertakings to demand 
from the state that it guarantee free competition 
on the market derives from the human right to 
liberty and dignity, and therefore it cannot be 
exercised only as an economic freedom 
irrespectively of other rights and fundamental 
freedoms, but only in correlation and 
interdependence with them.  
 
Free competition as an economic right enables 
business undertakings to carry out their free 
business initiative, which, in convergence with 
social and other rights and freedoms, constitutes 
the right to free competition and it is the state’s 
duty to ensure this as a long-term public 
interest.12  

II.1. THE GOALS AND FUNCTIONS OF 
COMPETITION IN THE SOCIAL STATE 

The establishment of free competition and its 
protection are the most important goals of 
competition law and competition policy in a social 
state, but are far from being the only goals, 
because there are numerous minor, 
supplementary goals, among which we need to 
mention the protection of competitors, 
consumers, environments and encouraging 
technological progress. The minor supplementary 

 
10 Zabel B., Tržno pravo, Gospodarski vestnik, Ljubljana 1999, 

pg. 91-99. 
11 Similar see: Pretnar B., Intelektualna lastnina v sodobni 

konkurenci in poslovanju (Intellectual property in modern 
competition and business), Gospodarski vestnik, Ljubljana 2002, p. 
107. 

12 See Šturm L., Komentar Ustave Republike Slovenije 
(Commentary to Constitution of the Republic of Slovenia), 
Fakulteta za podiplomske, državne in evropske študije, Ljubljana 
2002, p. 719. 
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goals also reflect various public interests of 
particular social communities and the need for 
implementation of the principles of liberty, 
equality and other democratic principles.13  The 
major and the minor goals of competition are 
carried out through competition’s many functions. 
Through the structural function of competition the 
control over the actions of individual participants 
is established,14  and with the distributive function 
the income is justly allocated according to market 
assessment. With the selective function the weak 
undertakings are eliminated, whilst the efficient 
ones develop further. Competition goals are also 
exercised through a number of other functions, 
such as the function of directing, the motivation 
function, the dynamic function etc.  
 
A basic classification of competition functions is 
the division into economic and social ones, while 
the other forms actually relate to its particular 
aspects (e.g. selective function relates to 
economic aspect, distributive function relates to 
social aspects). Listed among the economic 
functions the theory considers mainly the 
following: 
- Ensuring payment (i.e. Vergütung) to all 

participants in the market, which correlates with 
their economic performance; 

- Confrontation of consumer notions and desires 
with producers or providers of particular goods 
on the market; 

- Constant adjustment of production factors and 
their redirection into production of new products 
(i.e. industrial reallocation) and thus 
optimisation of production factors; 

- Flexible adjustment and balancing production 
and supply among different industries; 

- Constant efforts by particular providers on the 
market to improve their market starting point 
(market innovations, new products and 
production procedures – gaining advantages).15 

 
Listed among social functions, which according 
to Kantzenbach have “higher” social objectives16 
in comparison to economic functions, the theory 
considers mainly the following social functions: 
- Ensuring free participation of business 

undertakings in the market; 
- Equal rules regarding market rivalry and equal 

opportunities for undertakings to enter and exit 
the market;  

 
13 See Grilc P. and others, Zakon o preprečevanju omejevanja 

konkurence s komentarjem (Law on Prevention of Limitation of 
Competition with Commentary), Gospodarski Vestnik, Ljubljana 
2000, p. 113. 

14 Similar See: Grilc P., Boundaries of Competition, Competition 
Policies and Competion Law, Pravnik No. 9/10, Ljubljana 1996, p. 
474. 

15 See Hösch U., Grundlagen des Wettbewerbsrechts, Richard 
Boorberg Verlag, Stuttgart 1996, p. 25. 

16 See Kantzenbach E., Die Funktionsfähigkeit des Wettbewerbs, 
2. durchges. Auflage, Vandenhoek u. Ruprecht, Göttingen 1967, p. 
16. 

- Preventing the formation of excessive 
unsupervised power of individual undertakings, 
prevention of political influences in the society; 

- Influence on profit distribution;17 
- Ensuring democracy, division of powers and 

political freedom; 
- Implementation of social goals.18 
 
The competition has economic and non-
economic goals, and there is a cyclical link 
between them. Alongside this, it has to be stated 
that free competition cannot be established as a 
“self-maintaining” system, because that would 
lead to self-destruction of the competition.19 It is 
the task of the state to establish and maintain a 
balance between different functions of the 
competition.  

II. 2. COMPETITION POLICY AND COMPETITION 
LAW IN THE SOCIAL STATE 

The economic and social functions of competition 
that help achieve competitive goals in social 
states are regulated with the aid of competition 
policy and competition law. By doing so, 
competition needs to be defined as a long-term 
public interest that does not yield to general and 
daily economic and political interests. 20 
 
Competition policy cannot be formed 
independently of economic policies but only as its 
integral part.21 With the aid of competition policy, 
a social state must set its social goals, which are 
often not in accordance with the economic goals 
of competition,22 but pursue other social values. 
These goals are often not in accord with 
business interests of undertakings in the market, 
but they are of great importance for 
implementation of other social values, such as 
health, life, cultural values or values in the 
interest of public safety.23 
 
Economic policy is not complete if not 
complemented by competition policy and if 
implementation in the long-run is doubtful. The 
grounds for normative (i.e. legal) competition 
regulation are the guidelines set by long-term 
economic or competition policy. Furthermore, 
competition policy has to be viewed dynamically 
in the short-term, and defined as a support in the 
implementation of economic policy because of 

 
17 See Bartling H., Leitbilder der Wettbewerbspolitik, Munchen 

1980, p. 45. 
18 See Kantzenbach E., ( note 16), p. 15.   
19 See Schmidt I./Binder S., Wettbewerbspolitik im 

internationalen Vergleich, Verlag Recht und Wirtschaft GmbH, 
Heidelberg 1996, p. 15. 

20 See Zabel B., (note 10), p. 131. 
21 See Herbert G., Allgemein Wirtschaftspolitik, Wiesbaden 

1996, p. 73. 
22 See  Hösch U., (note 15), p. 29.  
23 See Möschel W., Schutzziele eines Wettbewerbsrechts, 

Festschrift Pittner, p. 405.   



 

 54

the dictate of a number of external influences, 
which cannot always be foreseen.24  
Free business initiative (economic freedom) is 
implemented through the economic functions of 
competition, but this initiative is limited by other 
social goals, pursued through the social functions 
of competition. Free competition is the result of 
the economic and social goals o the social state. 
The social state is obliged to ensure the balance 
between the functions with the help of 
competition instruments, so that it prevents all 
actions which could limit or distort free 
competition.25   
 

III. ECONOMIC GLOBALIZATION AND NATIONAL 
PROTECTION OF COMPETITION 

Robert Cox considers globalization as a growing 
world economy, whose factors (i.e. agents) are 
multinational corporations and banks and whose 
goals are exclusively of an economic nature.26 
Edward Herman views globalization as a path of 
selfish multinational corporations worrying about 
their development and gaining market 
advantages. Multinational corporations, in his 
view, act under pretences of internationalism and 
solidarity between countries as an opposition to 
nationalism and protectionism.27 David 
Bederman thinks of globalization as a set of 
interrelated conditions that influence international 
relations not only in the field of economy and 
trade but also in other fields, such as 
communications, transport, culture, politics and 
security.28 David M. Trubek denotes globalization 
as a demonic force that is destroying authentic 
culture, weakening the strength of national 
governments and subduing social and 
environmental problems to its economic goals. 
He sees the solution in legal regulation and in 
establishing discipline in the market and in 
founding an international institution that would 
exercise the implementation of market discipline. 
He concludes that in the past the “investment” 
liberalism (i.e. free investment) induced 
development, because national states through 
their legislation were able to provide defence of 
social interests against developed capitalist 
countries. National states were sovereign in 
regulating economic policies and development, 
and they insured themselves against economic 
risks by regulating the distribution of public 
incomes. With economic globalization the state 
lost its role and power in defending social and 

 
24 See Grilc P., Pravo EU (EU Law), 2nd volume, Cankarjeva 

založba, Ljubljana 2001, p. 563. 
25 See Heße M., Wettbewerbsrecht, Verlag Sanerländer, Wien 

1998, p. 10. 
26 See Cox R., A Perspective on globalization, in Globalization, 

Critical reflections, No. 21,23 J. Mittelman edition, 1997.   
27 See Herman E., The Threat of Globalization, New Policy, 

1999, No. 40, p. 40. 
28 See Bederman D., Globalization, International Law and United 

States Foreign Policy, Emory L.J., 2001, p. 717. 

other national goals. Connor states that global 
markets lead to business behaviour which is in 
complete contradiction with national markets’ 
behaviour. 29 
Generally speaking, we can conclude that 
present-day economic globalization is the 
consequence of technological, economic and 
trade development. The information technology 
development, which began its speedy advance in 
the 1990s, has changed into an unstoppable and 
uncontrollable process. It caused an influx of 
changes, which open up a whole new series of 
questions.30 Present-day globalization cannot be 
denied its positive economic impacts and 
possibilities for economic progress (i.e. especially 
for the financially stronger undertakings and 
states); on the other hand globalization seriously 
endangers other goods, particularly because it is 
based solely on economic functions of 
competition and pursues only the highest 
possible profit. By placing governance into the 
hands of the transnational companies, as 
initiators of globalization, the power of national 
companies is weakened and the power of 
transnational companies prevails over the 
political power of national states. By this the 
social states in particular lose the possibilities of 
implementing the environmental and social 
functions of competition, through which the 
human rights and fundamental freedoms are 
performed. Economic globalization has caused a 
series of new conflicts, and it has an influence on 
international organizations, media, on the scope 
of social rights and on human rights in general.31  
The corporations of economically stronger states 
prevail over national legislators. The conflicts 
between the economically strong multinational 
companies and national authorities also have 
influence on the change of standards in defining 
and implementing national competition policy.32  
 
Globalization will become just a new form of 
imperialism, which will enable rich owners of 
capital to become even richer at the expense of 
estrangement of workers’ excess labour value 
and thereby also encroaching upon workers’ 
human rights and fundamental freedoms.33  
 
Founded in 1994, the World Trade Organization 
(WTO) promoted the liberalization of world trade. 
National states should therefore continue to be 
the makers of the competition policy, and in this 
 

29 See Martin S., Globalization and the Natural Limits of 
Competition, The International Handbook of Competition, 
Chetlenham, UK, Northampton, MA, USA, 2004, p. 47. 

30 See Gamble J. K./Allen E. A./Dirling L. N., International Law 
and globalization: allies, antagonists or irrelevance?, In 
Globalization, Critical reflections, already quoted, p. 115.  

31 See Bennet J., Multinational corporations, social responsibility 
and conflict, Journal of International Affairs, March 2002, p. 186. 

32 See Martin S., (note 29), p. 50. 
33 See Šali F., Globalizacija – zaton kapitalizma in vzpon 

človekovih pravic (Globalization – Decline of Capitalism and Rise 
of Human Rights), Anthropos, No. 5-6, Ljubljana 2001, p. 170. 
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way they would protect the national interests. 
According to Basedow,34 alongside other 
activities of national states, the competition law 
should also be harmonized, which in my opinion 
could not nullify the existing state because it is 
not possible to ensure the protection of the social 
function of competition on a transnational level. 
Extraterritorial application of national laws, 
advocated by certain theorists, is a utopia. 
 

IV. EUROPEAN UNION AND ITS COMPETITION 
GOALS 

IV.1. INTEGRATION STARTING POINTS IN THE EU 
AND HUMAN RIGHTS AND FUNDAMENTAL 
FREEDOMS 

The EU evolved from three communities (i.e. 
international organizations) that were at first 
formed solely to pursue economic goals. The 
Treaty establishing the European Economic 
Community (Rome, March 23, 1957), alongside 
common rules on competition, taxes, 
conjunctural policy and balance of payments, 
also included individual provisions on social 
policy, but all those provisions were intended 
solely to support economic association and 
integration of member states national markets.35 
European economic integrations and the Council 
of Europe are based on common foundations of 
legal civilization and legal culture, but the first 
integrations were established solely because of 
economic interests, whereas the Council of 
Europe was founded with the intention of 
protecting human rights. This conclusion derives 
from analyzing the decisions made by the Court 
of European Communities, which at first rejected 
reference to human rights and fundamental 
freedoms because there was no legal basis in 
EU legislation. It also refused to offer protection 
based on constitutional law of member states or 
based on the European Convention on Human 
Rights. In 1969, the EC Court in the Stauder36  
case changed its position, and in its decision 
referred to human rights, claiming that human 
rights are a part of general principles of the 
Community legislation. Thereafter, the EC Court 
expressly referred to provisions of international 
treaties and acknowledged property, freedom to 
work, freedom to perform commercial and other 
vocational activities as object of protection 

 
34 Basedow J., Competition Policy in a Globalized Economy: 

from Extraterritorial Application to Harmonisation, The 
International Handbook of Competition, UK, Northampton, MA, 
USA, 2004, p. 321. 

35 See Lalić G., Temeljni akti evropskih skupnosti (Founding 
treaties of European Community), Official Journal RS, Ljubljana 
2002, p. 12. 

36 See Grilc P., Podobnik K., Accetto M., Pravna ureditev EU in 
človekove pravice (Legislative Regulation of the EU and Human 
Rights), Dokumenti človekovih pravic z uvodnimi pojasnili, 
Društvo Amnesty International in Mirovni inštitut, Ljubljana 2002, 
p. 73. 

(decision Nold, Rs 4/73).37 The EU first 
mentioned human rights in formal sources of law 
in the Single European Act in 1986, and in 2000 
EU created an informal act – The Charter of 
Fundamental Rights of the European Union 
(Charter). The act itself has the characteristics of 
a political declaration, but in spite of this, it is of 
great importance to the citizens of the  EU in the 
field of protection of human rights. The legal 
bases for the Charter were the Convention and 
partly the European Social Charter38. Apart from 
the above mentioned, the EU gradually indirectly 
incorporated individual human rights into the EC 
Treaty. In articles 17 to 22, the EC Treaty 
(Maastricht Treaty) introduces citizenship of the 
EU, in articles 174 to 176 it regulates the 
protection of the environment, in articles 158 to 
162 economic and social cohesion is regulated, 
and in articles 177 to 181 economic and social 
development in developing countries, or else, it 
refers to current and gradual integration of 
developing countries into the world economy and 
the campaign against poverty. From a broader 
perspective, it also regulates the issue of social 
politics. Relating to abolition of border control 
under the Schengen Agreement, human rights 
are dealt with from a broader perspective, 
especially regarding campaigns against drugs, 
money laundering, cooperation in the field of civil 
and criminal legal matters, customs services, 
police and asylum seekers.39  
 
The Treaty establishing the Constitution for 
Europe (Act Ratifying the Treaty establishing the 
Constitution for Europe with the Final Act, Official 
Journal of the Republic of Slovenia, International 
Treaties, No 1/05) in its preamble and in Article I-
2 refers to the cultural, religious and humanistic 
heritage of Europe and, on the basis of this 
heritage, developed universal values of 
inviolability and inalienability of human rights, 
freedom, democracy, equality and the rule of law. 
Article I-9 states that the Charter is its integral 
part, and that the EU becomes party to the 
European Convention on Human Rights, and that 
the rights noted down in this Convention are part 
of general legal principles of the EU. But the real 
content of the mentioned articles is revealed in 
Article A. The declaration on provisions of the 
Constitution, at point 2 of the Annex to the EU 
Treaty (its integral part) states that the 
Conference agrees that the accession of the EU 
to the Convention is regulated in such a manner 
as to preserve special characteristics of EU law. 
It is possible to conclude from the statement that 

 
37 See Logar A., Varovanje človekovih pravic in temeljnih 

svoboščin v pravu EU (Protection of Human Rights and 
Fundamental Freedoms in Eu Law), Dignitas, Revija za človekove 
pravice, Nova revija, Ljubljana 2003, No. 17-18, p. 220 and p. 221. 

38 See Ribičič C., Evropska ustavna pogodba in človekove 
pravice (The EU Charter and Human Rights), Pravna praksa, p. 
25/2003, Ljubljana 2003, p. 19. 

39 See supra, note 36, p. 59 and the following.  
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by adopting the Constitution the EU does not 
extend the jurisdiction to the general protection of 
all human rights and fundamental freedoms, but it 
remains within the earlier scope. This means that 
human rights and fundamental freedoms will 
continue to be protected only to the extent 
necessary for the implementation of essential 
objectives, including free movement of persons, 
services, goods and capital and free 
establishment of undertakings40.  
 
Such a conclusion is logical and in accordance 
with the finding that individual human rights and 
freedoms cannot be implemented at the 
transnational level because of their nature. 

IV.2. ECONOMIC AND SOCIAL FUNCTIONS OF THE 
COMPETITION IN COMPETITION POLICY AND 
COMPETITION LAW OF THE EU 

By becoming full members of the EU, the 
member states transferred part of their sovereign 
jurisdictions to the EU bodies. By doing so, they 
referred the matter of regulating the single 
European market to the EU authorities, which 
can influence market relations in member states 
through regulation.41 Hence the question is 
raised as to what extent the EU implements 
specific social goals of competition through 
competition functions, with goals varying from 
one member state to another. As noted 
previously, the primary goal of the EU is the 
protection of economic rights and fundamental 
freedoms, whereas other human rights and 
freedoms are protected only to the extent that is 
useful for implementation of economic goals, in 
other words, to sustain competition on the single 
European market. These measures are directed 
towards individual member states which – prior to 
becoming members of the EU – have taken care 
of the protection of human rights and freedoms 
an such a way that, through the functions of 
competition, they have also tried to attain 
economic and social goals and to coordinate 
them, yet have lost the power to continue doing 
so. With transferal of jurisdiction in the area of 
regulating the single market to EU bodies, the 
latter by legal means and competition policy 
pursue competition goals on the single market, 
which predominantly do not  overlap sufficiently 
with the social goals of competition in individual 
member states. The gap can be seen in the EU 
competition functions, among EU social goals 
and social goals in the individual member states, 
and this deficiency  is consequently especially 
unfavourable for economically weaker member 
states and for economically weaker undertakings, 

 
40 See Ribičič, Ciril, Vpliv sodišča ES na varstvo človekovih 

pravic v domačem ustavnem sistemu, Podjetje in delo, No. 6 – 
7/2005, p. 968 

41 See Oppermann T., Europarecht, 3. Auflage, Verlag C.H.Beck, 
München 2005, p. 139.  

which are as competitors economically 
successful. 

IV.3. ECONOMIC GLOBALIZATION WITHIN THE EU 

The competition goals of the EU, which primarily 
try to pursue the economic effects, are 
substantially closer to the interests of the 
economically stronger undertakings that as a rule 
have headquarters in more developed member 
states. Primary business goals of those 
undertakings are predominantly in accord with 
the economic interests of multinational 
companies as initiators of world economic 
globalization. The only difference is that the 
former attempt to implement those business 
interests in the EU market and the latter in the 
global, but both tend to pursue primarily 
economic goals of competition and not the social 
ones. The practical consequence of this is that 
their activities are not aimed at developing new 
programs or at establishing new undertakings, 
but are aimed at attaining a dominant position 
and taking over the economically successful 
smaller undertakings. Their superiority, 
manifesting itself in acquisitions, is executed in 
compliance with EU legal standards protecting 
only the single market, but in fact they result in 
equal consequences for economically weaker 
undertakings as do the effects of economic 
globalization, already mentioned. The acquirers 
in most cases close down research departments 
in the acquired undertakings claiming  that it is in 
the “interest” of economic rationalization of 
business operations. After a certain period of 
time, having established themselves in the 
markets of the acquired undertakings, the next 
step is to centralize the sales departments, so 
that the acquired undertakings become a mere 
executor of production programs created by the 
acquirer. The reason why the acquirers as capital 
investors are only interested in implementing the 
economic and not the social function of the 
competition lies in the fact that their interest is 
directed at generating as much profit as possible 
and for economic functions to be limited as little 
as possible by social functions of competition. 
Apart from the earlier mentioned, for the 
acquirers as capital investors these undertakings 
operate in a foreign business environment, so 
their only interest is to produce as much surplus 
value as possible at lowest possible costs. 
Through the acquirers’ pricing policy the 
generated excess value of the acquired 
undertaking is in most cases redistributed to the 
most advantageous place, and they can do so 
because of the free movement of capital 
principle.  Consequently, it is the state and its 
budget that are at a loss, because such 
undertaking does not show its actual profit and 
there is nothing left for the state to tax.  Individual 
member states otherwise are striving to obstruct 
such appearances by supervising transfer prices  
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with tax regulations, which is very hard to obtain 
in the processes of tax supervision. 
 
By transferring competition regulation on to the 
market jurisdiction, the national states have given 
up the possibility of preventing the above 
mentioned trends by using social functions of the 
competition. Negative consequences of free 
competition within the EU can also be seen in  
the fact that competitive prices have both the 
negative and positive effects of competitive 
prices. Economically stronger undertakings, 
which as a rule have headquarters in 
economically stronger member states, and 
undertakings holding cutting-edge technology 
with more favourable competition conditions 
preclude the survival of smaller, technologically 
less advanced undertakings. The latter generally 
come from less developed member states. By 
transferring jurisdiction for market and 
competition regulation onto EU bodies, 
empowered state authorities of member states 
were precluded from preventing such 
interference as they must comply with EU 
legislation, which is formulated on a far broader 
scale than to meet the particular needs of 
individual member states. 
 
Generally, it can be noted that European 
regionalism, coming into effect with integration 
into the EU, is an effective defence against 
negative impacts of worldwide globalization and 
against the economic superiority of multinational 
companies in markets of individual member 
states and from the economic policy (competition 
policy) of those countries. At the same time, it is 
also possible to come to a conclusion that the 
impact of EU competition functions in the EU 
market on the realization of member states’ goals 
is insufficient and in many cases inadequate. 
Generally speaking, we cannot oppose the 
widely accepted views that integration into the 
EU is useful, and that it represents a form of 
protection of undertakings against worldwide 
economic globalization processes. But a similar 
trend which has numerous negative 
consequences particularly for less developed 
states42 is also taking place within the EU. At the 
same time, the social functions of the competition 
that should be formed according to specific 
circumstances in individual member states are 
being lost. The EU does pay a certain amount of 
attention to the realization of social functions, 
environmental, cultural and other programs. 
These efforts take place in isolation of 
competition and competition policy in the form of 
financial incentives, whereas in EU competition 
economic functions prevail and the social 

 
42 Similar doubt is expressed by Oppermann T., Vom Niza 

Vertrag, 2001, Zum Europäischen Verfassungkonvent, 2002-2003, 
Pravni život, No. 12/2003, Beograd 2003, p. 529. 

functions are supported only to the extent of 
allowing and stimulating economic functions.   

V. WHAT WERE THE REASONS FOR 
ESTABLISHMENT OF THE EU? 

The beginnings of the EU as we know it today, 
based on the Single European Act, are the result 
of the newly formed centres of economic power 
in the 1980s, especially Japan, South East Asia 
and the Arab Gulf. It was the time when the world 
made a transition from an industrial to an 
information technology society. Given the new 
circumstances, the goods produced in Western 
European countries with the social state model 
became uncompetitive in the world market. The 
grounds for such a situation were in the growing 
social standard, which resulted in higher costs of 
workforce; in addition, Keynes’ anti-cyclical fiscal 
policy became inadequate, therefore the ability of 
undertakings to take economic incentives and 
react to new technological industrial changes 
was lessened.43 In order to maintain the social 
state model and for Western European countries 
to protect themselves against the ever-growing 
competition on the world market, the further 
development of integration processes in Europe 
was favoured. The foundation of integration 
processes is free movement of goods, services, 
workforce and capital. This is how the more 
developed member states expanded their 
markets and lessened their dependency on the 
world market, and at the same time they secured 
for themselvescheaper production factors from 
less developed environments. 
 
For the EU not to be merely a transitional 
integration aimed at overcoming the problems 
that have arisen because of the relatively high 
social standards in developed Western European 
states, and have resulted in their goods being no 
longer competitive on the global market, the EU 
has without delay to create mechanisms that 
would for the benefit of less developed member 
states limit the economic functions of competition 
and enable the protection of its social functions 
and, by so doing, secure human rights and 
fundamental freedoms, realized through the 
competition in the market. 
 
Legal theory favours the stand according to 
which the case-law of the European Court of 
Justice would be accepted as the minimum level 
of protection of human rights and fundamental 
freedoms, and it would be left for the national 
legislator that the implementation of human rights 
and fundemental freedoms is in content defined 
according to their specific cultural, historical, 
social and political values. The protection of 
national member states that provide higher level 
of protection should have an advantage over the 

 
43 See Kranjec M., (note 8), p. 22. 
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EU protection, and  the minimum level of 
protection under EU law should take effect also 
for the members in which the level of protection is 
lower.44 Nevertheless, such efforts can be 
successful only in the areas implementing classic 
human rights and fundamental freedoms, 
whereas their implementation in the areas 
relating to free and single economic space are 
much more subordinate to the EU standards and 
law, which have on its basis been set up in case-
law of European Court of Justice. The level of 
protection of social functions of competition is 
displayed in the employment of fundamental 
freedoms such as free movement of goods, 
services, capital and persons. Human rights and 
fundamental freedoms are guaranteed by the EU 
and protected only as far as preservation of the 
specifics of EU law are concerned, but even from 
the aspect of formality of law the protection of 
each undertaking is not guaranteed to a sufficient 
level. Given the primarity of EU law, EU law 
always has  an advantage over member states’ 
legislation, the member states therefore cannot 
offer protection that would supplement EU law to 
the legal subject in the area of regulating the 
single market. 

PROPOSALS: 

1. EU should change the criteria (under 250 
million Euros of joint turnover) of control over 
takeovers, so as to prevent takeovers which 
result in objectively reducing competition on  
the single EU market (reducing the number of 
competitors under the critical number due to 
takeovers); 

2. The legal order of EU should enable member 
states in the area of takeovers to protect 
those human rights and freedoms that are 
implemented through social functions of 
competition, so that on the national level they 
could prevent individual takeovers by limiting 
economic functions of competition, which are 
enforced by economically stronger subjects 
through takeovers and with which they 
prevent the protection of non-economic rights 
and freedoms of the competition in national 
states. 

3. To implement the two above mentioned 
proposals, the EU law should define EU 
institutions’ jurisdictions anew and part of the 
jurisdictions should be transferred back to 
national institutions of member states; it 
should also regulate the cooperation among 
competent bodies of control over undertakes 
of EU and national states.  

 

CONCLUSION 
Human rights and fundamental freedoms, legally 
regulated in the Convention for the Protection of 
 

44 See Ribičič C., (note 38), p. 19. 

Human Rights and Fundamental Freedoms 
(signed at Rome on 4 November 1950, entered 
into force on 3 September 1953) are in social 
states (Sozial Staat) predominantly manifested 
through economic and social functions of 
competition. Social welfare as an expression of 
implementing human rights and fundamental 
freedoms is optimum in the above mentioned 
systems, once we have established a balance 
between economic and social functions of 
competition. The contents of human rights and 
fundamental freedoms are conditioned by 
philosophy, morals, culture, political tradition, 
level of social development and the heritage of 
traditional values of the social community in 
particular time and space. Full implementation of 
these rights can therefore be guaranteed only on 
the national level, and it is only possible to 
transfer the implementation of certain rights to 
the transnational institutions. Only those rights 
which are socially neutral can be transferred (the 
exception is of course European Court for 
Protection of Human Rights and Fundamental 
Freedoms) e.g. economic freedoms under the 
condition of retaining the power of the national 
state, with which it can despite the transference 
implement its social goals.  
 
When becoming members of the EU, the 
member states, whose political systems were 
based on social states, have transferred 
jurisdictions for regulating macro economic policy 
to the EU organs, and by doing so yielded the 
main part of tasks to implement economic 
freedoms of legal entities to the EU. By 
transferring those rights they gave up the right, 
which entitled them -  because of pursuit of 
broader national social goals (other rights and 
freedoms) - to limit economic freedoms. The EU 
can implement only the economic rights, while  
other rights and freedoms can because of their 
nature only be implemented to the extent that 
serves as a support for full implementation of 
economic freedoms. These are manifested as 
free economic initiative or free competition in the 
EU market, supplemented with certain social 
rights such as the right to equality and the right to 
environmental protection (Art. 2 of Treaty 
establishing the European Economic Community 
(1957).  
 
Thus EU protects free competition in single 
European market and declares those actions of 
participants on the market which threaten or 
suppress free competition in the EU market or its 
relevant market as anti-competition ones. EU 
does not ensure protection from anti-competition 
actions of participants, which are carried out in 
national markets of member states, and member 
states having transferred the jurisdictions over 
market regulation no longer have jurisdiction to 
implement the protection by exercising their right 
to limit economic functions of competition with 
social functions, even if such actions are in direct 
contradiction with their economic and social 
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goals, and even if they are in contradiction of 
declared goals of free competition of the EU. The 
consequences of the above statements are seen 
especially in the area of takeovers, where 
economically stronger business undertakings 
abolish or overpower economically weaker 
competitors. EU legislation regulates the control 
over mergers (Commission Decision of 
27/09/2002 declaring a concentration to be 
compatible with the common market, Official 
Journal 248 , 15/10/2002 P. 0027 – 0027) in 
those cases when total turnover of a business 
undertaking about to merge exceeds 250 million 
Euros in the EU market or 5 billion Euros in the 
world market. EU does not ensure protection 
against takeovers in cases when the mentioned 
suppositions are not met. This enables 
economically stronger subjects to take over the 
economically weaker subjects and the integration 
of the latter into their “economic community” or 
even the abolishment of the weaker. Thus the 
competition on the EU single market is being 
objectively reduced, and the economic inferiority 
not only of the economic subjects but as a rule 
also of the member states (i.e. budget), in which 
are the headquarters of those weaker subjects 
that were taken over, is increased. Typical 
examples in Slovenia, which confirm my thesis, 
are the takeover of Julon d.d., Ljubljana, 
Saturnus, d.d., Ljubljana, Zlatorog, d.d, Maribor, 
etc. 

ABBREVIATIONS 
EU – European Union 
EU Court – EU Court of Justice Luxembourg 
EU Treaty – Treaty establishing the European 
Community 
UN – United Nations 
WTO – World Trade Organisation 
WWII – Second World War  
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